Application for Conditional Use Permit

NE COLORADO CELLULAR, INC.
1. Applicant’s Name d/b/a VIAERO WIRELESS

2. Applicant’s Address 1224 W. Platte Avenue, Fort Morgan, CO 80701

3. Applicant’s Telephone Number (970) 867-6767

4. Owner’s Name Same as Applicant's. %*See enclosed EXHIBIT A--
b-Page Commercial Purchase Agreement.

5. Owner’s Address N/A

6. Owner’s Telephone Number N/A

Construct a Retail Store with an 80-FT Telecommunications
7. Purpose of Conditional Use Permit Monopole as an Accessory as a conditional use.
*See enclosed EXHIBIT B - Described Proposed Use.

8. Present Zoning, C-3 Highway Commercial
9. Within City Limits Yes Within Zoning Jurisdiction  Yes
10. Legal Description Lot 2, Scooter's Coffee Addition, Lexington,

Dawson County, Nebraska.

11. Street Address of Property or Approximate Location

. Hwy. 283/Plum Creek Parkway & Frontier Street.
*See enclosed EXHIBIT C -~ location of Property Map &
C-3 Zoning District Map.

12. Site Plan (if applicable) Site Plan Drawing to be furnished with Architect's
Final Building Layout Drawings. %See EXHIBIT's D, E,
F1, F2, G1 & G2.

I/We the undersigned do hereby acknowledge that I/We do fully understand and agree to comply with the

provisions and requirements for an application for a special use permit as described above. I/We the

undersigned do hereby agree to allow City of Lexington employees or agents working for the City of

Lexington, to enter the above referenced property as it pertains to this application.

NE COLORADO CELLULAR, INC.
d/b/a VIAERO WIRELESS

1224 W. Platte Avenue, Fort Morgan, CO 80701
(970) 867-6767 g ;
Signature of Owner Signature of Applicant 308) 370-0383

1811 W. 2nd, St. 455, G.I., NE 68803 Chris R. Rihal Site Acquisition Specialist

Administrative Use Only chris.riha@viaero.com
Date Submitted Case Number
Filing Fee _ $100.00 Accepted By
Cert. Of Ownership Date Advertised
Date Sign Posted Date of Public Hearing




EXHIBIT C

Location of Property Map

240178580

oy L G 240195183

£240217805]
40213327

Powerling - f . 1021223

Proposed Site C-3 Zoning District Map

240218016

240218016

124020690 B8 240014774




EXHIBIT D

Location of Monopole
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EXHIBIT F1

Location of Monopole looking North




EXHIBIT F2

Location of Monopole looking

Location of Monopole looking




EXHIBIT G1

Simulation Picture looking West
Typical Retail Store with a Monopole




EXHIBIT G2
Picture of a Typical Retail Store with a

Monopole’s Fenced Area

1
%.
1 ]
i
|
il
|




EXHIBIT B
DESCRIBED PROPOSED USE

VIAERO WIRELESS is proposing to improve their Wireless Network’s Frequency Strength
specifically for In-Building Coverage in/around their proposed Retail Store located North of
the I-80 Interchange. The Engineers have requested an 80-FT Telecommunications
Monopole to uniformly distribute/receive the Wireless Network’s Frequencies above &
beyond the surrounding Improvements and the ability to have Line-of-Sight Microwave
Connectivity.

MOUNTAIN TOWER & LAND, LLC, (a/k/a “Buyer,”) and BOUNDLESS REAL ESTATE
HOLDINGS, LLC, (a/k/a “Seller,”) entered into a Commercial Purchase Agreement for the
development of a VIAERO WIRELESS Retail Store with the accessory of a
Telecommunications Monopole, together in Lot 2 of Scooter’s Coffee Addition located on
the West Side of Hwy. 283/Plum Creek Parkway and South of Frontier Street/SCOOTER s
Drive In. The Real Estate Purchase Agreement is contingent to several Inspections and
Approvals — including Local/State/Federal Government Approvals. VIAERO WIRELESS
believes the proposed Telecommunications Monopole will comply with all of the CITY OF
LEXINGTON’s Zoning Regulations for this Type of Use as a Conditional Use in the “C-3”
Highway Commercial Zoning District. *See enclosed EXHIBIT A — 6-Page Commercial
Purchase Agreement; and enclosed EXHIBIT C — Location of Property & C-3 Zoning
District Map.

The proposed Telecommunications Monopole Site will have the following Improvements &
Characteristics:

e A Typical Retail Store with the Front Side facing the East — Hwy. 283/Plum Creek
Parkway, and the Rear Side with the Telecommunications Monopole facing the West.

* A Typical 80-FT Telecommunications Monopole being 50+ Feet East of the West
Property Line and 50+ Feet North of the South Property Line with Antennas &
Microwave Dishes.

o Designed & Engineered to meet & exceed the Standards of the Industry.

* The Retail Store will house the Electronic Radio Equipment & Backup Batteries.

» Backup Generator fueled by a buried 1,000 GA Propane Tank.

e All Outdoor Improvements will be enclosed by a Padlocked Security Fence, as
required under 7.07.08, Paragraph 2.

» Ingress/Egress easily accessible off of Hwy. 283/Plum Creek Parkway & Frontier
Street.

¢ A Single-Phase, 400-AMP Electricity Service is the only Utility needed for the
proposed Telecommunications Monopole, and all Utilities & Services will be needed
for the VIAERO WIRELESS Retail Store.

“See enclosed EXHIBIT D — Location of Monopole (Google Earth Map); enclosed
EXHIBIT E — Location of Monopole (Subdivision Plat Drawing); enclosed EXHIBIT
F1 & F2 - Pictures of the Site; enclosed EXHIBIT G1 - Simulation Picture; & enclosed
EXHIBIT G2 — Picture of Monopole’s Fenced Area.



EXHIBIT B
The proposed Telecommunications Monopole and Retail Store are located in a “C-3”
Highway Commercial Zoning District that abuts the West Side of Hwy. 283/Plum Creek
Parkway. *See Enclosed EXHIBIT C — Location of Property Map & C-3 Zoning
District Map. The “C-3” Highway Commercial Zoning District Regulations allow
Communication Towers as a Conditional Use under 5.13.03, Paragraph 15.

The proposed 80-FT Telecommunications Monopole will have the required Setback
Distances from all (4) Property Lines of the Purchased Lot, as required under 7.07.06,
Paragraph 1. (i.e.) 50+ Feet East of the West Property Line, 50+ Feet North of the South
Property Line, 200+ Feet West of the East Property Line, and 300+ Feet South of the North
Property Line. *See Enclosed EXHIBIT D — Location of Monopole (Google Earth
Map,); & enclosed EXHIBIT E — Location of Monopole (Subdivision Plat Drawing).

The proposed 80-FT Telecommunications Monopole is safely located 3.1+ Miles Southeast
of the Airport’s End-of-Runway. FAA has determined it to be Non-Hazardous to Air
Navigation. With our proposed Telecommunications Monopole being 80 Feet in Height, it is
not required by FAA to be marked/lighted and will comply with Zoning Regulation 7.07.08
& 7.07.09. *See enclosed EXHIBIT H — 4-Page FAA Determination Letter.

In regards to 7.07.04, Paragraph #’s 3, 4 & 5, our Engineer has prepared a Justification
Letter that 1s referenced as EXHIBIT L

Please accept the enclosed EXHIBITS that should suffice 7.07.04, Paragraph 7. Specific
Detailed Drawings will be submitted on the Telecommunications Monopole and Retail Store
after the Architect has designed the Final Building Layout, Etc.

The Demand for Wireless Functions and Applications are continuing to increase each year
and VIAERO WIRELESS is proposing a Telecommunications Monopole with a Retail Store
to meet and exceed those Demands for VIAERO WIRELESS Customers and other GSM
Technology Users (i.e.) AT&T, T-Mobile,... With this proposed Telecommunications
Monopole, VIAERO WIRELESS will be able to meet the Consumers’ Expectations,
specifically in the immediate area of our proposed Retail Store.
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EXHIBIT A
Page 1 of 6

COMMERCIAL
PURCHASE AGREEMENT

PARTIES TO CONTRACT.

Purchaser: MOUNTAIN TOWER AND LAND, LLC, a Colorado limited liability company
or its Designee

Seller: BOUNDLESS REAL ESTATE HOLDINGS, LLC, a Nebraska Limited Liability
Company

LEGAL DESCRIPTION.

Lot 2, Scooter’s Coffee Addition, Lexington, Dawson County, Nebraska. *See attached
Exhibit A,

PURCHASE PRICE. Purchaser agrees to pay| NG o/ | 00

Dollars NN fo!loving terms: an carnest money deposit of Twenty
Thousand Dollars ($20,000.00) will be made upon execution of this Purchase Agreement
by the Parties hereto. All monies shall be deposited in a trust account/escrow account
held by H.O. Smith Company, to be held until the time of closing or until transferred to
an escrow agent by Agreement of Purchaser and Sefler. H.O Smith Company will
provide a receipt of deposited funds to the Seller upon deposit into such account. The
balance of the Purchase Price shall be paid by wire transfer or by certified or cashier’s
check at time of closing.

INSPECTIONS.
This Offer is contingent upon the following inspections:

(1) Satisfactory Survey at Purchaser’s expense.

(2) Satisfactory Soils Test at Purchaser’s expense.

(3) Satisfactory approval by all Local Government Agencies for an 80-FT Monopole.
(4) Satisfactory approval by State & Federal Government Agencies.

[nspections shall be completed within One Hundred Eighty (180) days of acceptance of this offer.

Should the results of any inspections not be satisfactory to Purchaser, then within this same
period, Purchaser shall notify Seller in writing of the specific dissatisfaction and at which time
parties may either renegotiate or terminate this Contract. In the event that Purchaser is unable to
secure approval from all Governmental Agencies, including local, state and federal approval to
construct the 80 foot monopole on the premises, the parties agree to either negotiate an extension
of this contract whereupon the Earnest Money becomes nonrefundable (goes hard), but still
applied towards the Purchase Price in the event of a successful closing, or to terminate the same,
with all earnest money to be refunded to Purchaser. If Purchaser fails to specifically approve or
disapprove any other Inspections within the time specified, then Purchaser shall be deemed to
have approved and accepted the property in its present condition.

TITLE. Purchaser shall obtain a title insurance commitment from THE H.O. SMITH
COMPANY before closing and a title insurance policy insuring marketability. The cost
of title insurance issued for this sale shall be paid by Purchaser.




EXHIBIT A
Page 2 of 6

10,

The Parties hereby acknowledge that if the title commitment contains an exception or
encumbrance, including but not limited to restrictive covenants or an casement interest
within Lot 2 that restricts the development of a Retail Store and 80-FT Monapole, the
Parties will renegotiate the Purchase Price to reflect such Easernent interest that may
potentially affect Purchaser’s future use of the Property. In the event that the Parties
cannot mutually agree to a Purchase Price to account for the encumbrance, Purchaser

may declare this Agreement null and void, and the earnest money shall be refunded in
full.

Purchaser further agrees that should a valid title defect exist, Seller will have a reasonable
time to correct said defect not to exceed 30 days from the date of the title commitment. If
the title defect(s) is not cured within such time period, Purchaser may declare this
Agreement null and void, and the earnest money shall be refumded to Purchaser in full,

Seller agrees to convey Merchantable Title to Purchaser by Special Warranty Deed, subject to
conditions, zoning, restrictions, and easements of record, if any, which do not interfere with or
restriet the existing or future use of the property. Special assessments for items such as
paving, curbing, sidewalk or utilities previously constructed, or now under congtruction
by public authority, levied, assessed or not yet assessed as of the date of this Agreement
shall be paid by Seller. The documentary stamp tax shall be paid by Seller.

REAL ESTATE TAXES/PRORATIONS, if the Closing occurs in 2020, the 2019 and
previous years Taxes paid in 2020 shall be paid 100% by the Seller. Taxes for the calendar
year 2020, together with interest, rents, prepaid services, and other expenses of the
property, if any, shall be prorated to the date of possession/closing, Taxes shall be
prorated on the basis of the connty assessor’s valuation at the date of closing and the most
recently certified mill levy.

COMPLIANCE WITH LAW, Seller shall comply with all federal, state and local laws

applicable to the sale or transfer of the property, including but not limited to providing
inspections.

MAINTENANCE/REPAIRS/REPLACEMENTS, COSTS TO SELLER. Seller
agrees to maintain the property in its condition on the date hereof until delivery of
possession, which maintenance shall include, but not be limited to, snow removal, trash
and debris cleanup, together mowing and eradicating weeds in all of Lot 2, all in
compliance with any City ordinances or requirements.

ACCESS TO PROPERTY. Seller shall guarantee legal access to Purchaser from the
North, off of Frontier Street, and from the East, off of U.S. Highway 283/Plum Creek
Parkway.

CONDITION OQF PROPERTY. Seller represents (1) that to the best of Seller’s
knowledge, there are no defects in the property that are not readily ascertainable and
which significantly affect the desirability or value of the property, and (2) that Seller has
no notice of vielations of any local state or federal laws, rules and regulations relating to
the property.
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EXHIBIT A
Page 3 of 6

RISK OF LOSS. Risk of loss or damage to the Property, prior to the Closing Date, shall
be the responsibility of Seller. If, prior to closing, the Property is materially damaged by
fire, explosion or any other cause, Purchaser shall have the right: i) to require the
Premises to be restored to the condition at execution hereof; ii) to adjust the price to the
value subject to the damage; or iil) to rescind this Agreement,

POSSESSION AND CLOSING. Closing of the sale shall be on 9/25/20 or at a time
mutually agreeable to the Parties, PROVIDED, delivery of possession is conditioned upon
Closing. Possession of the Property shall be given on the date of Closing. Purchaser shall
have the right to make a final inspection of the Property prior to Closing to ascertain that
all conditions of this Agreement have been met. Time is of the essence in this Agreement,

ESCROW CLOSING. Purchaser and Seller agree that the closing of the sale may be
handled by an escrow agent. The Escrow agent will not be required to disburse funds or
deliver or record any documents until it has received certified funds or other good,
sufficient and collected funds, and all conditions, terms and provisions of this Agreement
have been satisfied, performed and met. The Escrow Agent shall be THE H.O. SMITH
COMPANY and escrow closing charges shall be paid by Seller.

RECISSION, TERMINATION OR DEFAULT. If Purchaser fails to consummate this
purchase according to the terms of this Agreement, Seller may, at Seller’s option, retain
the earnest money as liguidated damages for such failure, or utilize such other legal
remedies as are available to Seller by reason of such failure. If this Apgreemient is
rescinded or terminated by either party withoui fault as allowed hereby, each party shall
bear his or her costs and the earnest money shall be refunded to Purchaser.

USE. Purchaser intends to use the Premises for a specific purpose. Purchaser may rescind
this Agreement on or if Purchaser determines that zoning or land use restriction prohibits
such intended use upon providing fourteen (14) day notice to Seller. The purpose is as
follows: Retail Store and an 80-FT telecommunications Monopole.

ACCEPTANCE DATE. This offer is null and void if not accepted by Seller on or before
3/20/20 at 5:00 o’clock P.M.

COUNTERPARTS. This Agreement may be executed in one or more counterparts, each
of which is deemed to be an original hereof, and all of which shall together constitute one
and the same instrument. The facsimile or e-mail transmission of a signed copy hereof or
any counter-offer to the other party or their agent with confirmation of transmission shall
constitute delivery. The parties agree o confirm delivery by mail or personal delivery of
a signed copy to the other party or their agent.

ENTIRE AGREEMENT. This document contains the entire Agreement of the parties
and supersedes all prior Agreements or representations, oral or written, with respect to
the Property which are not expressly set forth herein. This Agreement may be modified
only by a writing signed and dated by both Parties. All express representations and
warranties shall survive closing.

AUTHORITY TO SIGN. The undersigned Seller and Purchaser each represent and
warrant that they are duly empowered and/or authorized, whether individually, on behalf




20,

EXHIBIT A
Page 4 of 6

of any entity or as a fiduciary, to enter into this Purchase Agreement and create a valid
and binding contract. Seller represents all parties required to transfer title to the Property
are parties to this contract.

DEED RESTRICTION, Purchaser shall record a deed restriction acceptable to Seller
over the entite parcel restricting the sale of (a) ground or whole coffee beans, (b)
espresso, espresso-based coffee drinks or coffee-based drinks, (c) tea or tea-based drinks,
(d) brewed coffee, and/or () blended beverages; except future tenants or owners may sell
brewed coffee and or brewed tea that is not brand identified (that is coffee or tea that is
advertised or marketed within the Premises or Landlord’s Real Estate by its brand name
or served in a brand identified cup, (e.g.. Starbucks, Caribou, Peets, etc.). Said Deed
Restriction shall run with the land.

(Signatures on following page)
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EXECUTED this 17_day of __ ™aeem, 4 2020.
SELLER PURCHASER
BOUNDLESS REAL ESTATE HOLDINGS, MOUNTAIN TOWER AND LAND, LLC
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EXHIBIT H
Page 1 of 4
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TOPO Map for ASN 2020-ACE-1657-OE
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VIAERO WIRELESS

1224 West Platte Ave

Ft. Morgan, CO 80701

April 1, 2020 Main 877.484.2376
Fax 970.867.3589

WWWw.viaero.com

Bill Brecks, Development Services Director
City of Lexington

406 E. 7" Street

P.0.Box 70

Lexington, NE 68850

(308) 324-2341

RE: Viaero Conditional Use Permit — Lexington I-80 Cell Site, NE
Dear Mr. Breck,

In regards to VIAERO WIRELESS’s Conditional Use Permit Application for their proposed Lexington I-
80, NE Site, we respectfully submit the following Statement to comply with the referenced City Of
Lexington Supplemental Regulations 7.07.04 Application to Develop a Tower:

7.07.04. Application To Develop A Tower

Prior to commencement of development or construction of a tower, an application shall
be submitted to the Building Official for a Tower Development Permit and shall include
the following:

3. The names, addresses and telephone numbers of all owners of other towers or useable
antenna support structures within a one (1) mile radius of the location of the proposed
tower, including publicly and privately owned towers or structures.

Using the Federal Communications Commission’s Antenna Structure Registration
database, we have conducted a search for all registered tower structures which are
required to be registered according to the Code of Federal Regulations (CFR) 47 Part
17.7 and 14 CFR 77.13 within a I mile radius of the proposed site. This search resulted
in one (1) structure which fall within the I mile criteria. This information is included at
the end of this Exhibit.

4. An affidavit attesting to the fact that the applicant has made diligent but unsuccessful
efforts to obtain permission to install or collocate the applicant's telecommunications
facilities on a tower or useable antenna support structure within a one (1) mile radius of
the proposed tower location or written technical evidence from an engineer that the
applicant's telecommunications facilities cannot be installed or collocated on another
tower or useable antenna support structure within a one (1) mile radius of the proposed

tower location. /ﬁ
VIAERO

WIRELESS
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Structure Number 1 with FCC Antenna Registration 1292556 is a 150+ Foot self-
supporting tower located at 40-44-40.3N & 99-44-54.9W and owned by Horvath Towers
I, LLC. This site will not provide access to Viaero’s fiber route.

Structure Number 2 is not registered with FCC. 1t is a 50+/- Foot self-supporting tower
located at 40-44-38.75N & 99-44-21.45W and owned by a Government Agency. At .16
miles from our proposed 80 Foot Monopole, this site does not have sufficient capacity to
support the required PCS and microwave antenna loading.

5. Written technical evidence from an engineer that the proposed tower will meet the
established Building Code, and all other construction standards set forth by the City
Council and federal and state and applicable ANSI standards.

Viaero Wireless will comply with all Universal Building Code, City, State and Federal
laws and applicable American National Standards Institute (ANSI) standards.

(Signature)

For NE COLORADO CELLULAR, INC., d/b/a VIAERO WIRELESS
Thomas W. Burnett,
Title: CTO Viaero Wireless
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Exhibit 1

Map Showing Towers Within a 1 Mile Radius Of Proposed Structure
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Exhibit 2
FCC Registered Structures Search Result

4/1/2020 ASR Registration Search Results
ASR Registration Search

Registration Search Results

Displayed Results

[3] = Pending Application(s)
Specified Search

Latitude='40-44-45.2 N’, Longitude="99-44-28.3 W', Radius=1.6 Kilometers

Overall Height
Registration File Structure Above Ground
Number Status Number Owner Name Latitude/Longitude City/State (AGL)
1 1292556 Constructed A0931106 Horvath Towers 40-44-40.3N Lexington, 50.3
111, LLC 099-44-54.9W NE

https:/Avireless2.fcc.gov/UIsApp/AsrSearch/asrResults jsp?search Type=TRL&printable 7





